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compensation. In other words, addi-
tional compensation besides the salary
is not inconsistent with the salary
basis of payment. The requirement will
be met, for example, by a branch man-
ager who receives a salary of $155 or
more a week and in addition, a com-
mission of 1 percent of the branch
sales. The requirement will also be met
by a branch manager who receives a
percentage of the sales or profits of the
branch, if the employment arrange-
ment also includes a guarantee of at
least the minimum weekly salary (or
the equivalent for a monthly or other
period) required by the regulations.
Another type of situation in which the
requirement will be met is that of an
employee paid on a daily or shift basis,
if the employment arrangement in-
cludes a provision that the employee
will receive not less than the amount
specified in the regulations in any
week in which the employee performs
any work. Such arrangements are sub-
ject to the exceptions in paragraph (a)
of this section. The test of payment on
a salary basis will not be met, however,
if the salary is divided into two parts
for the purpose of circumventing the
requirement of payment ‘“‘on a salary
basis’. For example, a salary of $200 in
each week in which any work is per-
formed, and an additional $50 which is
made subject to deductions which, are
not permitted under paragraph (a) of
this section.

(¢) Initial and terminal weeks. Failure
to pay the full salary in the initial or
terminal week of employment is not
considered inconsistent with the salary
basis of payment. In such weeks the
payment of a proportionate part of the
employee’s salary for the time actually
worked will meet the requirement.
However, this should not be construed
to mean that an employee is on a sal-
ary basis within the meaning of the
regulations if he is employed occasion-
ally for a few days and is paid a propor-
tionate part of the weekly salary when
so employed. Moreover, even payment
of the full weekly salary under such
circumstances would not meet the re-
quirement, since casual or occasional
employment for a few days at a time is
inconsistent with employment on a sal-
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ary basis within the meaning of the
regulations.

[38 FR 11390, May 7, 1973, as amended at 40
FR 7092, Feb. 19, 1975]

EFrFecTIVE DATE NOTE: Paragraph (b) in
§541.118 was revised at 46 FR 3014, Jan. 13,
1981. In accordance with the President’s
Memorandum of January 29, 1981 (46 FR
11227, Feb. 6, 1981), the effective date was
postponed indefinitely at 46 FR 11972, Feb. 12,
1981.

The text of paragraph (b) set forth above
remains in effect pending further action by
the issuing agency. The text of the post-
poned regulation appears below.

§541.118 Salary basis.

* * * * *

(b) Minimum guarantee plus extras. It should
be noted that the salary may consist of a
predetermined amount constituting all or
part of the employee’s compensation. In
other words, additional compensation be-
sides the salary is not inconsistent with the
salary basis of payment. The requirement
will be met, for example, by a branch man-
ager who receives a salary of $250 or more a
week and in addition, a commission of 1 per-
cent of the branch sales. The requirement
will also be met by a branch manager who
receives a percentage of the sales or profits
of the branch, if the employment arrange-
ment also includes a guarantee of at least
the minimum weekly salary (or the equiva-
lent for a monthly or other period) required
by the regulations. Another type of situation
in which the requirement will be met is that
of an employee paid on a daily or shift basis,
if the employment arrangement includes a
provision that the employee will receive not
less than the amount specified in the regula-
tions in any week in which the employee per-
forms any work. Such arrangements are sub-
ject to the exceptions in paragraph (a) of this
section. The test of payment on a salary
basis will not be met, however, if the salary
is divided into two parts for the purpose of
circumventing the requirement of payment
‘‘on a salary basis”. For example, a salary of
$300 in each week in which any work is per-
formed, and an additional $55 which is made
subject to deductions which are not per-
mitted under paragraph (a) of this section.

§541.119 Special proviso for high sala-
ried executives.

(a) Except as otherwise noted in
paragraph (b) of this section, §541.1
contains an upset or high salary pro-
viso for managerial employees who are
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compensated on a salary basis at a rate
of not less than $250 per week exclusive
of board, lodging, or other facilities.
Such a highly paid employee is deemed
to meet all the requirements in para-
graphs (a) through (f) of §541.1 if the
employee’s primary duty consists of
the management of the enterprise in
which employed or of a customarily
recognized department or subdivision
thereof and includes the customary and
regular direction of the work of two or
more other employees therein. If an
employee qualifies for exemption under
this proviso, it is not necessary to test
that employee’s qualifications in detail
under paragraphs (a) through (f) of
§541.1 of this part.

(b) In Puerto Rico, the Virgin Is-
lands, and American Samoa the proviso
of §541.1(F) applies to those managerial
employees (other than employees of
the Federal Government) who are paid
on a salary basis at a rate of not less
than $200 per week.

() Mechanics, carpenters, linotype
operators, or craftsmen of other Kinds
are not exempt under the proviso no
matter how highly paid they might be.

[40 FR 7093, Feb. 19, 1975]

EFFECTIVE DATE NOTE: Section 541.119 was
revised at 46 FR 3014, Jan. 13, 1981. In accord-
ance with the President’s Memorandum of
January 29, 1981 (46 FR 11227, Feb. 6, 1981),
the effective date was postponed indefinitely
at 46 FR 11972, Feb. 12, 1981.

The text of §541.119 set forth above remains
in effect pending further action by the
issuing agency. The text of the postponed
regulation appears below.

§541.119 Special proviso for high salaried
executives.

(a) Except as otherwise noted in paragraph
(b) of this section, §541.1 contains an upset or
high salary proviso for managerial employ-
ees who are compensated on a salary basis at
a rate of not less than $320 per week begin-
ning February 13, 1981 and $345 per week be-
ginning February 13, 1983 exclusive of board,
lodging, or other facilities. Such a highly
paid employee is deemed to meet all the re-
quirements in paragraphs (a) through (f) of
§541.1 if the employee’s primary duty con-
sists of the management of the enterprise in
which employed or of a customarily recog-
nized department or subdivision thereof and
includes the customary and regular direction
of the work of two or more other employees
therein. If an employee qualifies for exemp-
tion under this proviso, it is not necessary to
test that employee’s qualifications in detail

§541.201

under paragraphs (a) through (f) of §541.1 of
this part.

(b) In Puerto Rico, the Virgin Islands, and
American Samoa the proviso of §541.1(f) ap-
plies to those managerial employees (other
than employees of the Federal Government)
who are paid on a salary basis at a rate of
not less than $260 per week beginning Feb-
ruary 13, 1981 and $285 per week beginning
February 13, 1983.

(c) Mechanics, carpenters, linotype opera-
tors, or craftsmen of other kinds are not ex-
empt under the proviso no matter how high-
ly paid they might be.

EMPLOYEE EMPLOYED IN A BONA FIDE
ADMINISTRATIVE CAPACITY

§541.201 Types of administrative em-
ployees.

(a) Three types of employees are de-
scribed in §541.2(c) who, if they meet
the other tests in §541.2, qualify for ex-
emption as ‘“‘administrative” employ-
ees.

(1) Executive and administrative assist-
ants. The first type is the assistant to
a proprietor or to an executive or ad-
ministrative employee. In modern in-
dustrial practice there has been a
steady and increasing use of persons
who assist an executive in the perform-
ance of his duties without themselves
having executive authority. Typical ti-
tles of persons in this group are execu-
tive assistant to the president, con-
fidential assistant, executive sec-
retary, assistant to the general man-
ager, administrative assistant and, in
retail or service establishments, assist-
ant manager and assistant buyer. Gen-
erally speaking, such assistants are
found in large establishments where
the official assisted has duties of such
scope and which require so much atten-
tion that the work of personal scru-
tiny, correspondence, and interviews
must be delegated.

(2) Staff employees. (i) Employees in-
cluded in the second alternative in the
definition are those who can be de-
scribed as staff rather than line em-
ployees, or as functional rather than
departmental heads. They include
among others employees who act as ad-
visory specialists to the management.
Typical examples of such advisory spe-
cialists are tax experts, insurance ex-
perts, sales research experts, wage-rate
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